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11] Price
[2J Q: Can you teJl me who Michael Roth was
[3) as of the date of this memorandum?
[41 A: I don't have a clue.
(5) Q: When Mr. McKinnon was employed by
(6] Libeny, did he have some SOrt of oversight
\71 responsibility with respect to the activity of
(8) the FCC lawyers?
[9J A: I'll try to answer that. He didn't

(10J oversee the FCC lawyers. but I believe he dealt
[11] with them.
[12] DIR Q. During the time that Mr. McKinnon
[13J was employed by Libeny, did you yourself have
[14J much occasion to deal with the company's FCC
[lSJ lawyers or was that primarily handled by
[16] Mr. McKinnon?
[17] MR. SPITZER: I'm going to instruct
[18] the witness not to answer the question
[19] because it's been asked and answered.
[20J We've reviewed this in a 12-hour
[21J deposition several weeks ago and this is
[22] far beyond the scope of the deposition.
[23] whose parameters were set by the judge in
[24] an order ofJuly 29.
[25] MR. BECKNER: Okay.You've made

[1]

[2J your record on that.
[3] DIR Q. Mr. Price, did your involvement with
[4) Libeny's FCC lawyers increase after
[5] Mr. McKinnon left the employ of Libeny Cable?
[6] MR. SPITZER: I'm going to give the
[7] witness the same instruction.
[8) MR. WEBER: If I could be heard on
[9) this, I will disagree insofar as that this

(10) question far exceeds the scope of the
(11) judge's order. Certainly because the
[12] February 24th Lehmkuhl memo was prepared
[13J by Libeny's FCC counsel asking Mr. Price
[14J about his involvement with FCC coUnsel I
[1SJ would believe is relevant.
[16J MR. SPITZER: But pegging it to-
[17] MR. BECKNER: As to whether it was
[18] asked and answered, I'm not going to
[19) conunent.
(20\ MR. SPITZER: The effect of
[21J Mr. McKinnon's departure or presence at
[22J Liberty and McKinnon's presence as it
[23J related to the scope of Mr. Price's
[241 involvement with counsel is something that
125) is unrelated to the February 24
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[2J memorandum. And as a consequence it is
[3] not related to the issues raised and the
[4] judge permitted to be raised in today's
[5] deposition. If you wish to peg your
[6) questions to this memorandum in some way,
m that is fine. But simply a generic
18) question about Mr. Price's relationship
[9] with FCC counsel is beyond the scope of

(10) this deposition. And if it was asked at
[11\ length, those issues were pursued at
(12) length back in May.
(13) Q: Mr. Price, you'll note that Price
[14] Exhibit 20 is not addressed to you.That's the
(15] Apri16 memorandum.
116) A: Yes.
(17) Q: And you'll note that the previous
[18] memorandum, Price exhibits 17, 18 and 19, are
[19] addressed to you, among other people. Do you
[20) see that?
[21] A: Yes.
(22) Q: So my question is. do you know of
[23] any reason why of these four memoranda, one
[24] would be addressed to Mr. McKinnon and not to
[25] you and the other three would be addressed to
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[2J you?
[3) A: I have no idea. Perhaps - well, I

[4) have no idea. I don't want to speculate.
(5] Q: Okay. If you don't know, you don't
(6) know.
[7] A: I just don't know.
[8) Q: Asswning that you forwarded Price
(9) Exhibit 17 to Mr. Nourain, as I believe you

[10] testified would have been your customary
(11) practice ifyou in fact received it, what would
[12] you have expected Mr. Nourain to do with this
(13) exhibit?
(14] MR. SPITZER: If he had any such
[15] expectation.
(16) A: Well. my instructions were eartier
[17] that operations should coordinate license
[18] applications and coordinate with Washington
[19] counsel, and I presume that's what they were
\201 doing.
(21) Q: So would that coordination have

\[221 included in your expectation a determination as
[23J to whether or not Liberty was providing service
(24) to any of the addressees listed in the exhibit
(25) as the subject of pending as opposed to granted

(
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[2] applicati<?ns?
(3] A: I believe I had, there is a memo I
[4) sent on that subject which laid out the
(5) procedure that I expected. I think it was
[6] submitted.
[7J MR. SPITZER: It was produced in
[8) the course of Mr. Price's last
[9] deposition.

[10] A: Those were my expectations and I set
[11] down the process on paper. If you showed it to
[12] me, I could read it to you, but I don't have it
[13] handy.
[14] Q: That's why I brought these books.
[15] I'm going to show you a copy of
(16) what's been previously marked as Exhibit 2 to
[17] your deposition and just ask you if this is the
(18J document that you have in mind its the some
(19) other document that you have in mind.
[20] MR. BECKNER: Let me object to your
[21) pointing things out to the witness and
[22] saying "No."
(231 MR. SPITZER: The witness has
[24] already said it was the document that we
[25) produced in the course of his last
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(2] the document. This is one document that I
[3) found. And you're teUing me it was
(4) produced in the second phase?
[5] MR. SPITZER: That is correct.We
[6) faxed it pursuant to request of counsel.
[7J MR. BEGLEITER: I don't know if it
[8] was marked as an exhibit.
[9] :MR. BECKNER: I don't think it was.

(10] MR. BEGLEITER: Ifyou'd like,
(11) Mr. Beckner. I can try to find it.
[12] MR. BECKNER: Why don't we go off
[13] the record and you can do that.
(14J (Discussion off the record.)
[15] Q: Mr. Price. you've been handed an
[16] exhibit that's been marked as Exhibit 3 to
[17] Mr. Stem's deposition. and what I'd like you to
(18] tell us is whether or not that is a copy of the
[19] memorandum that you were referring to a few
[20] minutes ago.
[211 A: Yes. it is.
[22] Q: There's a sentence in the memorandum
[23] that says, "Once Joe has audited our list of
[24J applications against the licenses received,"
(25) et cetera. I just draw your attention to that

(1] Price

[2] deposition.
[3) MR. BECKNER: I would like the
[4) witness to answer the questions, not his
[5] lawyer, and I'm entitled to get that. Is
[6] that clear?
[7J MR. SPITZER: Excuse me?
[8) MR. BECKNER: I'm entitled to get
[9] the witness' answer to the question.

[10] MR. SPITZER: In that case I will

(11] produce the documents you were looking
[12] for, which is the Price exhibit produced
[13] in the course of the last deposition.We
[14] can produce it here.That is not the
[IS] document you had said you would produce.
(I 6] If you're trying to trick the witness I
[17] will intervene.
[18J MR. BECKNER: I'm not.
(19) MR. SPITZER: Produce the document
[20) that you say you were going to produce.

) [21[ Q: Is this not the document you were
- [221 reftrring to, sir?

[23J A: That is not the documtnt.
124) Q: Fine.
[25) MR. BECKNER: I am trying to lind
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[2J sentence.
[3J Does that set forth the expectation
(4) that you testified to a few moments ago about
[5] what Mr. Nourain should have done with Price
[6] Exhibit 17, assuming that he got it?
[7J A: It'S part ofit. It has to be taken
(8) in the context of the whole paragraph.The
(9] sentence before it bears on it and the sentence

[10] before that bears on it too: it's all part of
[11) the same fAbric.
(12] Q: So would it be correct to say that
[13) moving away from Stem Exhibit 3 and going back t c.

(14) to Price Exhibit 17. that you would have 0 crtJ\-.'
(15) expected someone in operations, Mr. Nourain or T f\
(16) someone, to compare the applications and the
(17] status reported about those applications in
(18) Price Exhibit 17 against whatever operations
[19J in the way of their activities?
(20) A: To coordinate operations with
[21) Washington counsel to make sure
[22[ had properly licensed all our atent ytS.

1

1231 Q: And you would have ex ted the
[24) operations personnel to have done that with
I[251 respect to these other ~eports that have been
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[2) marked as Exhi~its 18, 19 and 20 to your
[3] deposition as well, assuming that they received
[4J them?
IS] A: That's correct.
[6) Q: I want to show you again Price
[7) Exhibit 2. the document that I showed you a few
[8] moments ago and provoked some discussion between
[9J us, or between counsel.And you've testified

[10) about this document at some length before and
(11) I'm not going to ask you to repeat the things
[12J you said previously.
[13J What I simply want to know is
[14) whether or not in the course of this information
(IS) gathering that you describe in this exhibit and
[16] that you were haVing people do, whether or not
[17] you would have expected Behrooz Nourain orTony
[18] Ontiveros to have used Price Exhibit 17 in
(19) conjunction with the information- gathering
[20] process that you had started up and that's
(21) discussed in that memorandum.
[22] A: Since I don't recall having received
[231 it. I couldn't have asked them to use it as pan
124J of the response to the memo, because I didn't
[25] recall receiving it then and I don't recall
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[2] receiving it now.
[31 Q: I understand. I don't think maybe
[4] you understood my question. Let me just try

[5J again.
[6J Assuming that Mr. Nourain had
[7] received Price Exhibit 17, would you have
[8J expected him, without your necessarily telling
{9] him to do so, to use Price Exhibit 17 in

[10] conjunction with his responding to your
(II] memorandum that's been marked as Price Exhibit
(12) 2?

[13) A: I would have expected him to use
(14) everything at his disposal to respono to the
[IS] request.
(16) Q: And to the extent that anyone at
(17] Pepper & Corazzini was involved in working with
(181 you in this information gathering process that's
[19J described in Price Exhibit 2. you would have
[201 expected them. if they had this document, to
(21) have also used Price Exhibit 17 as well; isn't
[221 that correct?
[23) A: I would have expected them to use
(24) everything al their disposal lO comply with what
(25) I had asked our management to do.
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[2] Q: I understand that you've testified
[3\ that you don't recall receiving Price Exhibit 17
(4] or the other similar Price exhibits. And just
[5) to be clear, had you received Price Exhibit 17,
[6) would you have taken the time to read any of it
[7] at all or would you have simply noted its
(8) subject and passed it on to Mr. Nourain?
[9) A: The latter.

[10J MR. SPITZER: Had the witness not
[11] answered so quickly, I would have
(12] objected.
[13J DIR Q. During the first four months of 1995
[14] and the previous year, calendar 1994, were there
(IS] any kinds of communications from Pepper &
(16] Corazzini to Liberty, aside from those that
[17] instructed you to do something or to sign
[18] something that you would have taken a particular
[19] interest in?
{2O] MR. SPITZER: I'm going to object to
(21] the question as beyond the scope of this
[22J deposition.
\23l MR. BECKNER: And you're telling him
[24) not to answer?
(25) MR. SPITZER: I'm instructing him
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[2] not to answer.
[3J MR. BECKNER: Could I have the
[4] question read back.
[5) (The record was read.)
[6J MR. SPITZER: The question also
[7) would invade the anomey-elient
[8] privilege. It's remarkably broad. If you
[9] wish to narrow it. I obviously don't know

[10) where you wish to go. but if you wish to
[11] narrow it perhaps it would remedy both of
[121 the problems. But it's excessively broad,
[13] it would invade the attomey-elient
(141 privilege and it's beyond the scope of the
(151 deposition.
\16J MR. BECKNER: Do you have anything
[17] you want to add?
[18] MR. WEBER: I would disagree
[19] certainly with your third point that it
120) exceeds the point of the discovery. As to
[21] lhe first two points, I won't comment on
(221 it; it's your wilness. nO( mine.
(23) MR. SPITZER: Perhaps you could

\

(24] reformulate it to remedy the problems.
(25) Q: If I can condense your answer to the
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[1J Price
(2] last question, Mr. Price, I think what you
[3J testified ~bout Exhibit 17 and these other
[4] similar exhibits is that if you received them.
[5] and I understand you're not saying that you
[6) remember receiving them or not, but if you
[7] received them. you would have looked at them,
[8] seen they were addressed also to Mr. Nourain,
[9J seen that they were about the details of license

[10] status and would have passed them on to
[11) Mr. Nourain without having read them yourself;
[12] am I fairly summarizing your testimony?
[13] A: I think that's a fair statement.
[14] Q: Let me ask the question this way,
[15] then. Was it the fact that the memorandum
[16] involved this inventory of licenses which led
[17] you to or which would have led you to have
[18] simply passed it on to Mr. Nourain without
[19] reading it yourself? Was that the reason that
[20] you don't think you would have read it even if

[21] you remember receiving it?
[22] A: A couple of reasons. One, it
[23] related to what I believed was a routine
[24) maintenance of licensing procedure by operations
[25] and counsel.And secondly, it didn't, there is

Page 163

[1) Price
[2] nothing out of the ordinary there that I noticed
[3] that called for any action by me, nor flagged
[41 any issue that I was being asked to intervene
[5) for.
[6] Q: So would it be fair to say that if
[7] you had received it. and I'm not saying you did,
[8) but if you had received the memorandum from your
[9] counsel and it appeared to you to be out of the

(10) ordinary or that called for you to do something
[11] personally, then you would have read it?
[12] A: That's correct.
[13J Q: Would it also be fair to say that
(14) because these kinds of memoranda of licenses,
[1SJ the license inventory, if you will. were
[16J prepared apparently on a somewhat regular basis,
(17] that's one of the reasons that it appeared to
[18] you to be a routine document, if you'd seen it?
(19) MR. SPITZER: I don't think there's
[201 foundation from this witness for his

)
121] belief that this was a document that was
(22) routinely prepared. His testimony with
(23) respect to each of these documents was
(24) that he did not recall seeing it,
(25] therefore the predicate that it was
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[2] routinely prepared simply is not in the

[3) record. I'll object on that basis.
[4] MR. BECKNER: Could you read back
[5] the answer to the previous question.
[6] please.
[7] (The record was read.)
[8] Q: Let me re-ask the question. If
[9] memoranda like Price Exhibit 17. Price Exhibit

[10J 18, 19 or 20 were coming across your desk in a

\

[11 J somewhat regular way, would that have been one
[12] of the reasons why Price Exhibit 17 would have

\

(13) appeared to you. had you seen it. as involving.
[141 and I can't recall your exact words. a routine

\[15] inventory. I think it was. or routine

\

[16) ma~tenance of licensing?
[17] A. Yes. .

\

[18) MR. SPITZER: As a prefatory matter,

[19] I think you're planning to use as exhibits

\

(20) the documents that are attorneys' eyes

[21] only.
I[22] MR. BECKNER: Right.
[23] MR. SPITZER: If. and I know
[24] Mr. Weiss is not within eye view of these
[25) documents and so there's no problem. but
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(2) if you plan to ask a question which
[3] reveals any information in these
[4] documents, perhaps we need to take some
[5) cautionary steps. Again. I don't know if
[6) that will be necessary.
[7] MR. BECKNER: I don't think that I'm
[8) going to ask anything about the documents
19J that is sufficiently specific to reveal

(10) the information that was redacted.
[11] MR. SPITZER: Fine.Just tlagging
[12] an issue.
[13] MR. BECKNER: And that he wouldn't
[14] otherwise be entitled to see as one of
[15) those small people - pardon me, small
[16] number of people who were allowed to see
[17] whatever it is, the highly confidential

[18] materials.
[19] MR. SPITZER: Fine.
[20] MR. BECKNER: Just to refresh your

1[211 recollection about the list. He's on the
I[22] list.
1[23) MR. WEISS: It's been a while since

\

i [24] anyone's called me small.
(25] MR. BECKNER: Completely
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[2) inadvertent. I assure you.
[3] Q: Mr. Price. I'm going to show you
[4] what's been marked as Exhibit 21. And it's
[5] titled "Installation Progress Report," and the
[6] tirst page has production number CP \117004, the
[7} last page has production number CP 017014.
[81 Let me know when you're ready to

[9) answer some questions about it, sir.
[10) A: I am.
[11] Q: Sir. as a preliminary matter, is
[12] this in fact a copy of one of the documents, a
(13) report that was prepared weekly by the
[14) operations department?
[IS] A: It appears to be.
[16) Q: And this is something that was, this
[17] type of document was discussed at the - I think
[18] Thursday weekly meetings that you had with your
(19] senior staff; is that correct?
(201 A: That's correct.
(211 Q: Looking at Price Exhibit 21. does
[22) there appear to be anything missing from the
(23J document as far as you can tell?
[24] A: I really can't tell without
[25] comparing it to other documents. Looks to be
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[2J far right, the top four of these there's the
[3) word "complete." Would you understand that to
[4] mean that the instaUation had been complete in
(5) those four locations as of the date of the
[6] report? Is that what that means?
[7} A: It would mean that the phase they
(8) were working on was complete, not necessarily
(9] that the job was complete but that the phase was

[10] complete. Often they stan a job. go to another
(11) job and come back again. But whatever was set
(12] out to be as the plan for that building was
(13) complete. It might be a two-phase job, a
[14) three-phase job, but the element they were
[151 working on was complete.
(16) Q: There's a couple of dates in these,
[17] there's a date, a stan column with dates and an
[18) end column with dates. And I take it, then,
(19] that - well, let me just, what would the end
[20] date mean, that is, what would be ended by that
[21] date?
[22] MR. SPITZER: Again, Mr. Beckner,
(23) we're trying to give you as much latitude
[24] to conduct your deposition as you feel
[25] necessary, but this issue in particular

[1] Price

[2] the format.
[3) Q: Yes.These documents follow a
(4) regular format; is that correct?
(5) A: Yes.
[6] Q: Do you have any reason to believe
[7} that this panicular repon, that is, the one
(8) that's been marked as Exhibit 21, was not
[91 discussed by you at the weekly staff meeting

(10J that was held on or after the date of the
(11) document?
[12] A: I have no reason not to believe it
[13] was. I don't know if it was.
[14] Q: I understand.
(15] And again. just to allow US to
(16) interpret the document, I'm not going to take
(17) you through it in great detail, but on the first
(18) page under the heading "Current Projects," those
(19] are projects which Liberty is or was in fact
[20] working on as of the date of this repon; is
[21) that correct?
(221 A: Not - oh, current projects, yes.
[23) Those we were currently working on.The future
[24] installations is helow that.
(25\ Q: Right.And the status column at the
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(1] Price

(2) was one that was dealt with at length in

[3] the prior depositions, several prior
(4) depositions.And again, I'Ulet you ask
[5] a few questions on the presumption that
(6] it's a foundation for something else, but
(7) I want the record to be clear that we're
(8] not going to stan the lengthy process of
[9] reviewing things we've already dealt with.

[10] Q: You want to have the question read
(11J back, sir?
[12] A: No.You're asking what the stan
(13) date means and the end date means.
(14) Q: Yes, sir.
[IS) A: I'm not intimate with the jargon of
(16) the operations staff, but in my mind, sitting in
(17) the meetings, the start date is the month that
[18) they staned the installation and the end date
[19] is the date they finished that initial phase of
(20) the installation.
(21] Q: Now, if you just tum to the second
[221 page of the repon, which at the top of the page

'[23) it has the year 1995. Were those two addresses
)24) indicated on that page. does their being
[25) identified on this page mean that in fact
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[2] customers are being served at those addresses;
[3} is that what it means when an address is put on
[4) one of these pages with the year number like
(5J 1995?
(6) A: I don't know the answer ~o that
[7J question.
[II] Q: So you don't know whether or not
[9) those projects would have been still under

(10] construction of some son or released to
[II) marketing and in fact-
[12] A: No, I just stand by what I said
[13) before what "complete" means. It would mean the
[14) same thing on page 2, I presume, as it means on
[15J page 1.

[16J Q: Is there any indication that that's
[17] on any page of this repon whereby you can
(18] identify a building that is actually being
[19J served by Libeny Cable, in other words, where
[20J the customers in the building are receiving the
[21] programming that they bought and so on, as
[22] distinct from a building that's under
[23J construction or that is scheduled for
[24) construction sometime in the future?

• [25J MR. SPITZER: I'm going to object

Peter Price
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(2) can't really tell.
[31 MR. SPITZER: But we 're on the same
[4) page now.
(5) MR. BECKNER: Yes. I'll note for
[6J the record that this page has WNTM 212 at
(7) the top right and it consists of a series
(8J of columns that have addresses,"azimuth"
(9] and "Status," and this particular page the

(10) first address is 30 Waterside, so I think
[II) that should identify it sufficiently.
[12] Q: What I want to direct your attention
(13) to, Mr. Price, is the address that's about a
(14) quaner of the way down the page, 433 East 56th
(15] Street.You see that, sir?
(16) A: Yes, I do.
(17) Q: And you see that the status
(18) indicated there is P?
[19] A: Yes, I do.
(20) Q: And if you refer back to the very
[21) first page of this exhibit. which is
[22] Mr. Lehmkuhl's cover memorandum, he explains
(23) that the license status of each path is
[24) indicated in the right margin of the general
(25] listing by either a P, which means pending, or a
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[2] again because I think we're now into pure
[3J questions of interpretation about this
[4] document and we really had spent hours on
[5J in prior depositions with each of the
[6] witnesses who was deposed.
(7) MR. BECKNER: We can go at it from a
[8] different direction if you don't like
[9) this.

[10) Q: I'd like you to, if you would, sir.
[11] pick up Exhibit 17.That's the February 24th
[12) memo - and tum to the page - unfonunately on
[13) my copy the production numbers have been lost in
[14) the reproduction. But it has WNTM 212 at the
[151 top right comer. It says ''Bristol Plaza" on
[16] the top.
[17] MR. BEGlEITER: Is that 016141?
(18] MR. BECKNER: The number on my copy
[19) has been chopped off and I can't read it.
[201 I'm sorry.

) [21] MR.WEBER:16IS4.
~ [22) MR. BECKNER: It's a full page.

[231 I'll just note for the record the
[24] production number of this page has been
(25) oblitt:ratt:d in the copy process and you
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[2] G, which means granted.And therefore you would
[3] agree with me, would you not, that according to
[4J this memo, the application for 433 East 56th was ­
[5] pending as of the date of this memo?
(6) A: That's what this document says.
(7) Whether that's true, I don't know, but that's
[8J what this document says.
[9] Q: Now, if you would tum back to the

[10] second page of Exhibit 21, which is the
(11J inStallation progress repon that we've been
[12) looking at. And there's an address there of 433
[13J EaSt 56th Street. It's the very first one. Do
[14J you see that?
[15] A: Yes.l do.
[16] Q: And you see the status column. it
[17] says "complete." Now, what I want to ask you is
[18J whether or not. based on your understanding of
[19] the meaning of the various entries in these
(20) installation progress repons, whether or not
[211 you or anyone else who might have had occasion
[22] to read the Lehmkuhl memorandum which indicated
[231 that the application for 433 East 56th was
[24] pending would have then known. looking at the
(25) progress repon. whether or not service was
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(2) being provided.to that address as of the date of
[3) the report.

(4) A: I can't speak for anyone else what
(5] they might have known. And since I didn't read
[6J it, I can't speculate as to what I would have
[7J known had I read it.
[8) Q: Well, the question is what these two
[9] documents tell you now that you're looking at

[10] them now.
[' 1) A: I guess what you're inferring is did
[12] we know we were operating, you know, in some
(13J inappropriate way, and I've testified before
(14J that I didn't know we were operating in any
[15] inappropriate way, and if I had, I would have
[,6J done something about it.-
[17J Q: I apologize if my question appears
(18] to you to be undear, and that wasn't my
[19J question.You've answered that question before,
(20) as you said.
[21J My question is simply this, the
[22J Lehmkuhl memorandum, which is Exhibit 17, says
[23] that the application for 433 East 56th is

[24) pending. I'm not saying whether it's true or
[25) not; that's what it says.And this memorandum
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[2) word "complete" means in Price Exhibit

[3J 21.
[4] Therefore, you're asking him to

[5] again reach, to speculate about what he

(6) might have concluded had he read a
[7J document and given meaning to a word he's
[8) already said he doesn't know how to
[9J interpret.

[10J MR. BECKNER: I'm not asking him to
(II) speculate. I'm asking him to tell us what
[12) these two documents teU him as he sits
(13) here today.
[14] Now, if he tells me that he can't

[15] answer the question because he doesn't
[16J know what various terms in the
[17] installation progress report means, then
(18) that's fine, that's his answer.
(19) A: Let me tell you frankly the problem
(20) I'm having with the hypothetical.The
[21] hypothetical is that if someone who had received
[22J and read both documents had picked them up and
[23J read them and compared one line to the other,
(24] could they have conduded there is some
(25] contradiction or problem with those two lines.

[IJ Price
(2J is dated February 24th.The installation
[3J progress report for February 2300 says that the
[4) status of 433 East 56th Street is complete.And
[5] it's listed in a column not under "Current
[6J Projects" or "future Installation," but under
[7J the year 1995.
(8] Now, my question to you is simply
[9J that, assuming the truth of these two documents

[10] that are here before you, and I understand that

[11] you said you haven't seen the Lehmkuhl paper
(12) before, you don't remember having seen it
(13) before, would these two documents teU you, had
[14] you looked at them at the time they were
{IS] prepared, that Liberty was providing service to
[16] 433 East 56th Street even though its application
[17] for such service was in fact pending as opposed
(18) to gr.tnted.
(l9J MR. SPITZER: I'll objector for two
[20J reasons. One, you're asking the witness
(21) to speculate about what he would have
[22J concluded from a document which he's
(23) testi.tied he has no recollection of
(24) reading or reviewing. Secondly, he has
125] testitied that he does not know what the
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[2) The reason I'm having a problem
[3) answering is that if someone had a ftle of these
(4) installation progress reports over the years
[5] they were kept, which is a lot of paper, and
[6] took out an installation progress report dated
[7J February 23, 1995 and turned to the second page
(8) and looked at the first line and then picked up
[9] another report dated February 24, 1995 and went

(10) to what might be the 12th page to the 12th line

[IIJ and compared those two lines in different
[12] documents prepared at different times to
(13) internal pages within them and lines within
[141 them, yes, they could have reached the
[15] conclusion that there might be some problem or
(16) reconciliation required between those two
[17) things.
(18J But it'S a reach, all right, it's a
[19] lot of - if someone had the documents, took
(20) them out of the file. turned to that page and
(21) looked at those two lines, it's a pretty
[221 strained hypothetical.That's why I'm having
[23J trouble answering it. So if you create if, if,
(24) and yes and but if and all that, I guess the
(25) answer would be yes, but I think it's a very
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(2) strained hypothetical.
13] That's my opinion. I'm not speaking
[4J for who may have had those documents and done
[5) that exercise.
[6) Q: Do you understand Exhibit 17 to tell
[7] you, to be a report to Liberty that. among other
[8) things, Liberty has only a pending application
(9) and no license for 433 East 56th Street?

[10J MR. SPITZER: Does he understand
[II) that today?
[12) MR. BECKNER: Yes, today.
(13) A: 1 understand it from reading the
(14) document today that that's the import of the
(15) document.
[16) Q: So in a shorthand way, Lehmkuhl's
[17] document says you don't have a license to serve
[18J 433 East 56th as of February 24th, right?
[19) A: It says it's pending, yes.
[20] Q: As opposed to granted?
(21J A: That's correct.
[22) Q: Can you tell me, looking at the
(23) progress report, does the progress report, as
[24J you sit here today, tell you whether or not you

'[25] are serving 433 East 56th Street as of the date

[I) Price

[2J of the report?
[3) A: No, it doesn't specifically tell us
[4) that.
[SJ Q: Turn the page, if you would, please,
(6) to page 3.The top address there, 1001 Fifth
[7] Avenue. Does this report tell you whether or
[8] not you are serving 1001 Fifth Avenue, for
[9J example?

[10] A: Let me just relate back to the word
[II) "complete." The installation people, the
[12} operations people, use the word "complete" in
[13] different ways. Sometimes it means construction
[14) on a rooftop, sometimes it means wiring to an
[15) apartment, sometimes it means turning on a
[16] subscriber.
[17] In this particular case. in that
[18] particular line, it could mean anyone of those
[19} things. If it was a building that was turned on
[201 a year before the report, 1would presume that

) [21] subscribers are being served. If it was a
[221 building. you know, that had just been installed
(23) in some n:asonablc period. it mayor may not
[24) mean that. But that's what that meeting is
[25] about. to reconcile the installation progress
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[2) and where it is.That's why we aU sat in that
[31 room to try to reconcile marketing and
[4) operations.
[5] MR. BECKNER: Could you read the
[6J question back, please.
[7] (The record was read.)
[8] Q: Can you tell me just yes or no to

(9] that question, sir?
(10) A: No, I said 1can't.

[llJ Q: Okay.
(12) A: If1could definitively, I
[13J absolutely would definitively.l don't want to
[14J misspeak under oath. If you asked me might it
[lSJ indicate that. I would say yes. Did it indicate
(16) that? 1can't say for certain it did in that

\[17] particular building on that particular date.

\

(18) Q: let's go back to page 5 of this same
[19) progress report, which has the year 1993 at the
(20J top.And let's just again pick the top address,
(21] 160 West End Avenue. Again, all I want to know
(22) is can you tell from this report whether or not
[23J you're, as of the date of the report, serving
[24) 160 West End Avenue?
[25] A: Yes.l can.
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(2) Q: How can you tell that?
(3) A: Because I was in the lobby signing
[4] people up in that particular building.
(5] MR. SPITZER: Can you tell from this
[6] report?
[7] A: No. But I know the address so I
(8] know I was there signing up subscribers. And as
!9l a matter of fact, I think we had an instant

(10) install crew that night I was there that would
[11) actually go up to their apartment and hook them
(12) up. In that case, I can say definitely, there
[13) were subscribers activated in that building on
(14J that date because I was part of the process and
(15) was hands on with it and knew it.
[16) Q: But your answer to the question is
(17] based on your personal involvement in the
[18J process and not based on the report. correct?
(19) A: That's correct.
(20] Q: [5 there any document that Liberty
(21) regularly generated which would definitively

i [22) establish whether or not Liberty was providing
i . I
\[23] service to a particular address on a partlcu ar
11241 date?
\[25) A: Not that I know of.
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[2J Q: I take it th!s document is?
(3) A: That would be a detailed operations
[4) report. They may have a report that says we
(5] activated a particular depanment on a
[6) particular day. As a matter of fact. customer
[7] service and billing would probably have such a
[8] record, but I wouldn't have seen that kind of
[9) detail. But that, I think. would answer your

(10) question.This is not meant for that purpose.
[11] at least for me; maybe operations had uses for
[12] this that would be in that zone, but this was
(13) meant to give management a general sense of
(14) where things were going.
[IS] Q: You mentioned in an answer in
[16J relation to 160 West End Avenue that you
[17] personally participated in the launching at that
(18) address?
[19J A: That's correct.
[20] Q: Did you personally participate in
[21] the launch of Liberry service at any addresses
[22] during the year 1994?
[23] A: You'd have to ask me a par:ticular
[24] address. My memory is not that good.
[25] Q: I'll do that. 239 East 79th Street?
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[2] A: I don't think so.1 think 35 was
[3] the construction address and 55 was the legal
[4J address after they opened. I believe there was
[5] a discrepancy there between our reports when the
[6] address changed after they opened.
[7] Q: Waterside Plaza?
[8) A: I don't recall. I may have been at
[9] Waterside but I don't think it was when people

(10) were being activated. I think it was a town
[11) meeting to talk about Liberry.
[12] Q: 25 West 54th?
[13] A: No.
(14) Q: 639 West End Avenue?
(15] A: No.
[16) Q: The General Motors building?
[17] A: I was there on several occasions,
[18J but not during the time people were being
[19] activated. It was preliminary roof work. it was
[20] a big job for us so I tromped around there quite
[21J a bit. but not at the activation point.
[22] Q: 16 West 16th Street?
[23] A: No.
[24J MR. BECKNER: Off the record.
[25] (Discussion off the record.)

Price(1]

[2] A: Not that I recall. no.
[3) Q: 525 East 86th?
[4) A: No.
(5) Q: 170 West End Avenue?
(6) A: No.Just 160.
[7] Q: 425 East 58th Street?
[8) A: No.
[9] Q: 220 East 52nd?

(10) A: No.
(11] Q: 120 East End Avenue?
[12] A: No.
{13} Q: 55 Central Park West?
[14] A: No.
[15) Q: The Bel Air Condominium, 524 East
(16] 72nd?
[17] A: No.
(18) Q: The Brittany?
[19) A: No.
[201 Q: 114 East nnd?
[21} A: No.

[221 Q::;:; West End Avenue?
123J A: No.

[241 Q: Is there also a 3'; West End Avenue
(25) that's distinct from 55?
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ERRATA SHEET
To the deposition of Peter O. Price

..... - ....,

The deponent having a right to make any changes deemed necessary, hereby makes the following changes into the

deposition and states the reason for each change accordingly.

PAGE NO. LINE NO. CHANGE (State Reason for change)

135 18 station to stationery typo

157 22 patents to pMhs typo

throughout throughout Peter & Corazzini to Pepper & Corazzini typo
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[131 ContinUed Deposition of PETER PRICE,
[14J taken by Time Warner Cable of New York City,
[15] pursuant to Notice, at the ofllces of
(161 Constantine & Partners. 909 Third Avenue. New
[17] York. New York, beloreJane M. Teler. a
[18] Shorthand Reporter and Notary PublIc WIIhln and
(19[ for the State of New York.
[2OJ

[21)

[1J Price
[2] PETER PRICE, having been previously duly sworn .
[3j by a Notary Public, was examined and testified
[4] further as follows:
[5J EXAMINATION (Continued) .
[6J BY MR. BECKNER:
[7] Q: Mr. Price, yesterday I was asking
[8] you a few questions about Exhibit 21 and 22 to
[9] your deposition here, which were copies of

\

f10J installation progress reports. And there's one
[11J furtherthing that I'd like you to clarify for

[
[12] me if you could. In reviewing the transcript of
[13] your prior deposition, I think: you testified
I[14J that one of the uses that was made of these

1

[15] progress reports generically was, I think to use
(16J your term, coordinate licensing. Do you

1

[17] remember testifying to that effect? Because if
[18] you don't, I can show you the testimony.
[19] A: You have to show it to me because I

\[20J don't know exactly the context of it.
1[21) Q: I'm going to ask you to take a look
i [22J at page 66 of the transcript of your May 28th
!(231 deposition, and just to clarify for you, I don't
\[241 know if you've seen the transcript in this
i(~51 format here. This is sortof a compressed

Page 191

Gceenhouse Reporting, Inc. (212)279-5108 Min-U-Script® (3) Page 189 - Page 191



Peter Price
voL 3, August 2, 1996

Page 192

[11 Price
[2] format that has&,ix pages on one page.
[3] A: I have seen it.
[41 Q: So what I'd like you to look at is

[5J just the top left comer, which is a
[8] reproduction of page 66 of the official
(7) transcript.
[8] A: Yes, I see it.
[91 Q: What I simply want to know is, by

{10] way of clarification, in light of Exhibit 17 and
[11] these other documents which we recently have
[12] been given, when you were testifying about the
[13] use of these progress repons to coordinate
[14] licensing, was that intended by you to mean that
[15] they were used in order to know what licenses
[16] had to be applied for? For example, if a
[17] building appeared in a future installation
[18] column, somebody would know to call the lawyers
[19] or Comsearch and get a license application
[20] staned?
{21] A: That's a good example. It was
{22] mainly for the purpose for operations to hear
[23] from marketing what new buildings they were
{24] talking to so that they would have some prior
[25] notice of what was coming down the pike.

In re Applications of
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[1} Price
[2] prepare a new license application when one was
(3) necessary, and also contacting Comsearch.
[4] A: Well, he was pan of the process.
[5J He wasn't, to my mind, exclusively the person
[6] that - Bruce McKinnon at one point was involved
(7) in that process and I believe there were others
[8] involved in dealing with the law firm, but
[9] Behrooz was cenainly a principal in that

[10] process.
[11] Q: And let's just leave Mr. McKinnon
[12] out of it. Let's just talk about the time
[13] period of, say, from)une of '94 through April

\

[14] of '95, which would have been after Mr. McKinnon

\

[151 had left the company; is thatright?~
[16] A: That's correct. ..' .

\[17] Q: Was the relationship betwee ete &.

I
[18} Corazzini and Libeny cable~'t at period

1[19] that I've specified such that et &. Corazzini
\[201 had to be authorized or aske y someone at
I[21J Libeny to do something before they did it?
1[22] MR. SPITZER: I'm going to object.
I[23] It's a little ambiguous to me what you
1\[24] mean. At a law fum they don't initiate
.[25] actions, no lawyer can act without the

(

Min-U-Script®
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[1] Price
[2] Q: And just to close this up, I take it
[3} that as far as you know, the installation
[4} progress reportS were not used during the
[5] relevant time period we're talking about, which
[61 is 1994, first quaner of 1995, they were not
(7) used to verify or confum that a license or
[8] other authority had been obtained for microwave
[9] service to a panicular address?

(10) A: Not to my knowledge.That cenainly
[11] wasn't the purpose of the meeting or the
[12} repon. Maybe some people would have used them
[13J for that purpose, but that was not the intent.
[14J Q: And also I believe at some point
[151 later in 1995, the format of the progress repon

[161 was changed to include a column that had ...R(
[17] information about the status of the license? ~-

{l81 A: That'S correct. fiQ; t'
[19] Q: But that was done later in the year?

[201 A: That's correct. nJ
[2 11 Q: Now. in your testimony yesterday, r
[221 and indeed [ think in May. you seemed to
[231 indicate that Mr. Nourd.in was the one Whe;~as
[24} responsible for contacting the law firm 0 ete
[25) & Corazzini for the purpose of having the

Page 192 - Page 195 (4)
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[1] Price
[2J authorization of his clients, so I'm not
[3] quite sure what the question is meant to
[4J elicit.
(5] MR. BECKNER: I'm not sure that I .

[6) would agree with that statement that no
(7] lawyer can act with respect to outsiders,
[8) but as we all know we can certainly
[9] generate billing internally.

{10) MR. SPITZER: Billing is different.
,[11] MR. BECKNER: Reserving this or that

1[12] or whatever. And -
'[13] MR. SPITZER: Could you rephrase the
[[141 question?
i[15J MR. BECKNER: Sure.
1[161 MR. SPITZER: Because I think it's

1[17] ambiguous.
'\1181 Q: We've established that Mr.NO~
,[19J on occasion would call the lawyers~r &
:[201 Corazzini and ask them to prepare a license
. [21J application. for example, correct?
[22] A: Yes.
[23] Q: And I take it as far as you were
[24] concerned, a C' 0 ther communication from

il251 Mr. Nourain tete & Corazzini was all the

ouse Reporting, Inc. (212)279-5108
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[1] Price
[21 Q: I recall you saying that you do not
[3] read all of it. Did you have the power to
[41 authorize that they be paid or did someone else
[5] have to do that?
[6] A: Someone else had to do that. I had
[7l the power to say that they had arrived and that
[8] they looked like it was the proper form and
[9) someone else would analyze it to make sure it

[10] was the proper amount and authorize a check.
[11] Q: Who would do that analysis?
[12] A: I believe it was the accounts
[13] payable department that would do that analysis.

1

[14] and they would present it to the person signing
[15] the checks.
[16] Q: Who had check signing authority?
[17] A: Usually, Edward Milstein or Howard
[18] Milstein; on occasion it would be the chief
[19} fmancial officer if neither of them were
[20] present.
[21] Q: So if there were any questions about
[22] the hill, those questions would likely have come
[23] from the person who was asked to sign the check
[24J paying the bill?
(25] A: That'S right, unless it related to

(1) Price
[2] authorization they needed from Liberty to do the
(3] work, they didn't need to have an authorization
[4] from somebody else as well as Mr. Nourain?
(5] A: The procedure I put into place
[61 required for operations to coordinate with
[7l Washington counsel to move forward licenses. F)
[81 Whether Behrooz Nourain calling someone atP~
[9] & Corazzini was what triggered that or whether

[10J there was a protocol in place to do certain
(11] things at - certain things according to the
[12] procedure I had set up. I don't know precisely
[13J who authorized whom. but I knew there was a
[14] process in place, and I presume there was a
(15) protocol in place as to how those things were
[16] done.

(17] Q: And certai~'was not necessary
[18] for someone at Mer Corazzini to call you
(19) back. for examp ,and say something like.
[20] Behrooz Nourain has called us and asked us to
[21) prepare an application to a paths for such and
[22J such an address. is that okay, that was not
[231 something that had to happen?
[24] A: No, that's correct.
[25] Q: With respect to these reports that
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[lJ Price
[2] we've looked at yesterday that are marked as
[3] Exhibits 17, 18 and 19 and 20 to your
[4J deposition-
[5] MR. SPITZER: The inventories?
[6J MR. BECKNER: I'm sorry. the
[7l inventories, yes.

[8J Q: - based on what~~~ow of the
[9] relationship between~ Corazzini and

(10) Liberty Cable. would someone have to have
[11] requested oftP;tet& Corazzini that they prepare
[12] such a repo~ould Peter & Corazzini simply
[13] just do it on their own?
[14] A: 1have no idea. I was not pan of
[15] that process and I wasn't aware, as I said
{lS] before, who asked whom for what and what exactly
[17] the protocol set up to accomplish the procedure
[18J was.
[19J Q: Now, I think you testified in your

;:~~ ~~:I~i~I~~::tS~~:et~:~:~~~~~s~~:~~~~tiS
:221 that right? V
[231 A: They passed through my oftice on the
(241 way for authorization to be paid.l didn't go
[25J through them page by page.

[1) Price
(2J something that I was specifically involved in
[3] that was a question of that I had direct
[4] knowledge about.
[5] MR. SPRITZER: Mr. Beckner. we're
[6] trying to give you full latitude but I
[7l think we're getting a bit afield from the
[8] memorandum. the February 24 inventory.
[9) which is the focus of the deposition.

[10] But, again, if you can relate it back,
[11] that's great.
[12] MR. BECKNER: I'm glad to relate it
[13] back for you. I'm trying to fmd out how
[14] this thing happened.You know. typically,
(15] as you know, and as I know, clients don't
[16] pay for things that we volunteer; they pay
(17] for what they've asked for.And so that's
[18] the basis for my exploration of this
[19] panicular relationship.
l2O] /~With respect to the format of the
[21J~&Corazzini bill for 1994 and '95, did

'.[22] they send a hill to you monthly. WdS that -
i[23} A: 1 believe it was monthly, I never
:[24J clocked the frequency of it.
1[25) Q: But it was certainly not just once a
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